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Balmain House 

Statement from Hon Jeff Kennett AC - Grocery Code Arbiter 

In August 2004 I was appointed the Independent Arbiter for Coles Supermarkets under the Coles Supplier 
Charter. My role was to act independently of Coles to resolve disputes between merchandise suppliers and 
Coles.  

In October 2020 the Federal Government amended the Food and Grocery Code of Conduct (Grocery 

Code) to require every supermarket retailer to appoint an Independent Code Arbiter; Coles appointed me 

as their Code Arbiter in December 2020. My role as the Code Arbiter is to investigate and resolve disputes 

between merchandise suppliers and Coles made under the Grocery Code.   

The Code Arbiter is independent of Coles and must exercise its functions in accordance with the Grocery 

Code.  It is an express requirement of the Grocery Code that Coles not unduly influence or attempt to 

unduly influence the Code Arbiter in the performance of the Code Arbiter’s functions. 

My experience since my initial appointment as the Coles Independent Arbiter, is that Coles has never 

questioned any of my arbitration decisions unless, as was the case with one small supplier, it was to offer 

to provide more to a small supplier than I had determined. 

As the Code Arbiter I am empowered to investigate and propose a resolution to disputes and complaints 

from suppliers.  I have authority from Coles to enter into an agreement on its behalf to settle a dispute 

relating to Coles’ obligations under the Grocery Code.  As Code Arbiter, I will receive and manage complaints 

in accordance with the following Complaints Handling Procedure (Procedure). 

Code Arbiter’s Complaints Handling Procedure 

This Procedure has been developed by me in accordance with the requirements of the Grocery Code.   

This Procedure applies to a complaint that is referred to the me as the Code Arbiter by a supplier, that 

relates to conduct by Coles towards the supplier, to the extent that the conduct is regulated by the Grocery 

Code. 

This Procedure explains: 

a. The role of the Code Arbiter in relation to complaints concerning conduct covered by the Grocery 
Code; 

b. How a supplier can make a valid complaint to the Code Arbiter; 
c. How the Code Arbiter will investigate and resolve the complaint; and 
d. The options available to a supplier if they are not satisfied with the resolution of the complaint 

proposed by the Code Arbiter. 
 

This Procedure is intended to be consistent with the terms of the Grocery Code.  To the extent of any 
inconsistency with the Grocery Code, the Grocery Code will prevail. 
 
This Procedure is available to suppliers in addition to, and not instead of, the avenues available to suppliers 
to raise issues directly with the Coles merchandise team or Coles senior management. Coles may, as part 
of these avenues, also suggest that a supplier raise a matter directly with me as the Code Arbiter.  
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The Code Arbiter has been authorised by Coles to talk with and meet with any supplier who wishes to 
report bad behaviour or inappropriate conduct by Coles team members. 
 
The Code Arbiter will maintain any such report as confidential but may use the information (aggregated 
and de-identified) to provide Coles with early warning of negative trends in the Coles teams. 
 
A report by a supplier for this purpose does not require a formal complaint or written notification to the 
Code Arbiter. 
 
 
 

How to make a complaint 

A supplier can make a complaint to the Code Arbiter about a matter that is covered by the Grocery Code.    

For a complaint to be dealt with by the Code Arbiter, the complaint must be made in writing and directed 
to the Code Arbiter at the details below: 

 Name: The Hon. Jeffrey Kennett A.O. 

 Email address: - jkennett@ausresolve.com 

 Phone Number: (03) 9421 0977   

A written complaint must include the following information: 

a. the supplier’s identification details, including business or trading name; 

b. the supplier’s contact details or the contact details of any person who is dealing with the complaint 
on behalf of the supplier, including that person’s name, title and telephone number;  

c. details of the conduct giving rise to the complaint, including the provisions of the Grocery Code 
that are relevant to the complaint; and  

d. any documents or other information that will assist the Code Arbiter to investigate the complaint. 

 

Confidentiality 

In dealing with a complaint under this Procedure, the Code Arbiter will not disclose to Coles the identity 
of a supplier who has made a complaint except with the express consent of the supplier. Where a 
supplier chooses to consent to the disclosure of their identity to Coles, the Code Arbiter will likely be 
better placed to assess, investigate, and address the complaint. Where the supplier chooses not to 
consent to the disclosure of their identity to Coles, the investigation will nonetheless be conducted as 
best as possible in the circumstances. 

The Code Arbiter will observe any confidentiality requirements relating to information disclosed or obtained 
in dealing with or resolving a complaint. 

At the conclusion of the investigation, any report provided to Coles will have all references to the 
supplier and any information that would disclose its identity redacted, unless the supplier consents to 
its details being included in the report or the supplier has accepted the proposed remedy in relation 
to its complaint.  
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Investigation by the Code Arbiter 

The Code Arbiter will take all reasonable steps to investigate a complaint and to conclude its 
investigation within 20 business days from receipt of the written complaint or, with the written 
agreement of the supplier, within a longer specified period. 

If after investigation, the Code Arbiter is satisfied that a complaint is vexatious, trivial, misconceived 
or lacking in substance, the Code Arbiter will notify the supplier and set out the Code Arbiter’s reasons 
for being satisfied that the complaint is vexatious, trivial, misconceived or lacking in substance, and 
the options available if the supplier wishes to take further action in relation to the complaint.  The 
Code Arbiter will take no further action in relation to a complaint that the Code Arbiter has determined 
is vexatious, trivial, misconceived or lacking in substance. 

A complaint that has not been determined to be vexatious, trivial, misconceived or lacking in substance 
will be further investigated by the Code Arbiter. 

In the course of its investigation of a complaint, the Code Arbiter: 

a. will give consideration to Coles’ obligations to deal with the supplier lawfully and in good faith 
as set out in the Grocery Code; and  

b. may give consideration to whether Coles has acted fairly in dealing with the supplier.  This 
may include taking into account: 

i. whether Coles’ conduct denied the supplier the benefits of the Grocery Supply 
Agreement between the supplier and Coles, or undermined those benefits for the 
supplier;  

ii. whether Coles acted in accordance with the supplier’s legitimate and reasonable 
expectations;  

iii. whether Coles had due regard to the nature of its relationship with the supplier and 
the individual characteristics of the supplier that were known, or ought to have been 
known by Coles. 

Under the Grocery Code Coles is required to provide the Code Arbiter with access to: 

a. any document that may be relevant to a complaint; and  

b. Coles’ merchandise team for the purpose of discussing issues relating to Coles’ obligations 
under the Grocery Code 

 

Determination of the complaint and proposed remedy 

After investigating the complaint, the Code Arbiter will determine what (if any) action should be taken 
by Coles in response to the complaint.  

This may include a determination that Coles should pay compensation to the supplier or that the 
relevant Grocery Supply Agreement be varied.   

Within 5 business days after the conclusion of the investigation, the Code Arbiter will notify the supplier 
in writing of the determination, the reasons for making the determination and the timetable for any 
proposed remedy. The Code Arbiter will also advise the supplier of the further options available to the 
supplier under the Grocery Code in relation to the matter (see below Independent Reviewer).  

The Code Arbiter will provide a copy of the notice to Coles, with the identity of the supplier redacted 
unless the supplier has consented to the disclosure of its identity or has accepted a proposed remedy 
in relation to the complaint. 
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The proposed remedy lapses 20 business days from the date of the Code Arbiter’s notification to the 
supplier unless the supplier has accepted the remedy or requested a review of the Code Arbiter’s 
process for handling the complaint by the Independent Reviewer. 

Implementing the proposed remedy 

If the supplier notifies the Code Arbiter at any time before the proposed remedy lapses that the 
supplier accepts the proposed remedy, the Code Arbiter will enter into an agreement on behalf of 
Coles with the supplier that gives effect to the proposed remedy and Coles will comply with that 
agreement. 

 

Coles Obligation to act in good faith 

Coles is obliged under the Grocery Code to deal with suppliers lawfully and in good faith. The Grocery 
Code also provides that in determining whether Coles has acted in good faith, any retribution against 
a supplier for past complaints and disputes may be taken into account. A supplier can make a complaint 
to the Code Arbiter about any perceived retribution for raising a complaint or dispute. 

 

Dissatisfaction with the Code Arbiter Complaint Handling Process – Independent 
Reviewer 

If a supplier is dissatisfied with the Code Arbiter’s handling of a complaint, the supplier may request 
in writing that the Code Arbiter’s processes in dealing with the complaint be reviewed by the 
Independent Reviewer appointed by the Minister.   

The Independent Reviewer will consider whether the process followed by the Code Arbiter afforded 
the supplier procedural fairness and adhered to this Procedure.  The Independent Reviewer’s role in 
reviewing complaints is not to consider whether the proposed remedy is reasonable or adequate given 
the nature of the complaint.  

A supplier can refer a complaint about the Code Arbiter’s process to the Independent Reviewer whether 
or not the supplier has accepted the Code Arbiter’s proposed remedy. However, if the supplier has 
accepted the remedy the Independent Reviewer will not make a recommendation to the Code Arbiter 
regarding the specific complaint. 

A request to the Independent Reviewer should be sent to FGC@Treasury.gov.au.  Further information 
on how to refer a complaint to the Independent Reviewer is available here. .  The Independent Reviewer 
has 10 business days to confirm whether or not a review will be conducted. 

The Independent Reviewer has 20 business days in which to complete a review.  Following the review, the 
Independent Reviewer may make one or more recommendations to the Code Arbiter, including a 
recommendation that the Code Arbiter reconsider the original complaint. The supplier and the Code Arbiter 
must be notified in writing of the Independent Reviewer’s recommendation within 5 business days of the 
review being completed.  A copy of the notice must also be provided to Coles.  If the supplier has not 
consented to their identity being disclosed to Coles that information will be redacted. 

Unless the supplier has accepted a proposed remedy in relation to the original complaint, the Independent 
Reviewer may recommend that the Code Arbiter reconsider the original complaint.  The Code Arbiter must 
within 10 business days of the recommendation by the Independent Reviewer:  

a. reconsider what (if any) action should be taken in response to the complaint (the proposed 
remedy); and 

b. notify the supplier, Coles, and the Independent Reviewer in writing accordingly. 
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If the Code Arbiter puts forward a proposed remedy to the supplier, the supplier has 10 business days to 
accept or decline the proposed remedy. 

If the supplier notifies the Code Arbiter at any time before the proposed remedy lapses that the 
supplier accepts the proposed remedy, the Code Arbiter will enter into an agreement on behalf of 
Coles with the supplier that gives effect to the proposed remedy and Coles will comply with that 
agreement. 

 

 

Alternative dispute resolution avenues 
 
This Procedure is available to suppliers in addition to, and not instead of, the avenues available to suppliers 
to raise issues directly with the Coles merchandise team or Coles senior management. 

A supplier may also seek mediation or arbitration of a complaint or dispute relating to a matter covered 
by the Grocery Code in accordance with the procedure contained in the Grocery Code.  However, if a 
supplier has referred a complaint to the Code Arbiter, the supplier cannot seek mediation or arbitration 
in relation to the complaint or dispute until after the Code Arbiter’s complaint handling process has 
been completed or should have been completed. 

A supplier that does not lodge a complaint with the Code Arbiter may still report to the Independent 
Reviewer any experiences or dealings with Coles that they believe fall short of the standards required 
by the Grocery Code. 

A supplier can also raise a complaint about Coles directly with the ACCC. 

 

 

The following page contains a flow chart diagram of this Code Arbiter Complaints Handling 
Procedure. 
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